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INTRODUCTION 

Can Facebook take advantage of circumstances it caused to prevent a just resolution of this 
litigation? The current filings demonstrate that Facebook is incapable of seeing its own role in causing 
the “predicament” now facing this Court. Indeed, this Court must remember that it was Facebook’s 
decision in November 2018 to accuse Six4Three’s counsel of engaging in a criminal conspiracy that 
started the chain of events that required their mandatory withdrawal, leaving Six4Three unrepresented 
and causing no new counsel to take over representation until last month. The Court of Appeal already 
determined that forcing Six4Three’s former counsel to remain in this case was clear error. That error 
put Six4Three, a corporate (LLC) defendant, in the impossible position of appearing as if it had counsel 
when in fact no attorney was acting as a “zealous advocate” or as anything other than an inactive if 
not unconscious opponent allowing a local champion to land a few more blows through one-sided 
orders which Facebook submitted and which this Court signed as written. Meanwhile, Judge Swope 
permitted Facebook to run a months-long ex parte proceeding seeking retribution and punishment 
from Six4Three, its principal and its legal team—^without ever (even to this day) filing any affidavit, 
any declaration under oath, any motion or any other verified pleading alleging any actual wrongdoing. 

Now, Facebook’s counsel baits Judge Swope yet again to err and flout the clear procedure of 
Section 170.3 by permitting Facebook to file an improper “opposition” to Six4Three’s Section 170.1 
Disqualification. The crux of Facebook’s improper “opposition” is that Six4Three waived its challenge 
by waiting too long to file it, while entirely ignoring the plain-as-day truth: as a corporate defendant, 
Six4Three was legally unable to file any challenge or disqualification as a result of Facebook’s 
accusations and Judge Swope’s clearly erroneous and highly prejudicial procedural decisions—^the 
very decisions that led Six4Three to seek disqualification. It would be a gross abuse of justice if 
Facebook could successfully impair Six4Three’s constitutional rights to an impartial proceeding 
because Facebook’s actions and Judge Swope’s decisions made it impossible for Six4Three to exercise 
those constitutional rights for more than eight months. 

FACTUAL BACKGROUND 

On November 26, 2018, Facebook filed an Ex Parte Application for Expedited Relief 
Regarding Six4Three’s Contempt, seeking to hold Six4Three and its former counsel, David Godkin 

1 


28 






1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 
27 


and Stuart Gross (“Former Counsel”), in contempt and requesting an Order to Show Cause on 
terminating and monetary sanctions against Six4Three and its Counsel, including the taking of 
depositions of Six4Three’s counsel. Request for Judicial Notice (“RJN”), Ex. 22. Judge Swope then 
ordered that Former Counsel “shall not withdraw from representation of plaintiff until the matters in 
relation to the distribution of those confidential documents is resolved. You’re not going anywhere. 
And you are ordered to remain in this case.” Declaration of Matthew J. Olson in support of August 6, 
2019 Statement of Disqualification (“Olson Decl.”), Ex. 1 at 52:19-26. Six4Three and Former Counsel 
made the Court aware that Facebook’s accusations ethically and legally barred Former Counsel from 
representing Six4Three as they also were required to defend themselves. For instance: 


Dec. 14, 2018 

Former Counsel requested an Order Shortening Time to file Motions to Be 
Relieved as Counsel (“Motions to Withdraw”). RJN Ex. 23. 

Dec. 17, 2018 

Judge Swope denied the request and set the Motions to Withdraw for hearing on 
February 7, 2019. At hearing. Former Counsel reiterated they were no longer 
representing Six4Three and were legally barred. RJN Exs. 24; Olson Deck, Ex. 3 
at 12:5-18; 26:5-17; 30:21-25. 

Jan. 8, 2019 

Former Counsel filed the Motions to Withdraw. RJN Ex. 25 & 26. 

Jan. 24, 2019 

Judge Swope sua sponte continued the hearing on the Motions to Withdraw to 
February 22, 2019. RJN Ex. 27. Former Counsel requested another hearing date 
and hearing was set for March 13, 2019. 

Jan. 24, 2019 

Six4Three’s principal filed a declaration again stating that Former Counsel had 
not been representing Six4Three since November 2018 and further that 

Six4Three did not oppose Former Counsel’s withdrawal. RJN Ex. 28. 

Mar. 13,2019 

Judge Swope erroneously denied the Motions to Withdraw, but then filed a 

Minute Order vacating his denial and taking the matter under submission until 

June 11, 2019. Olson Decl. Ex. 9, Attch. 2. 


On March 27, 2019, Former Counsel requested a stay of discovery until they could petition the 


Court of Appeal. RJN Ex, 29. On April 19, 2019, the Court of Appeal granted the writ petition and 
directed Judge Swope to stay proceedings until he resolved the Motions to Withdraw. RJN Ex. 30. 

On April 30, 2019, Judge Swope granted the Motions to Withdraw and for the first time 
directed Six4Three to “promptly file and electronically serve its substitution of counsel,” setting a 
conference on the retention of counsel for June 28, 2019. Olson Decl. Ex. 9, Attch. 13 at 2:10-17. This 
order did not require “full-scope counsel.” The hearing was subsequently advanced to June 7, 2019, 
at which time Judge Swope ordered Six4Three’s principal to “retain counsel for the corporation by 
June 28, 2019,” with a declaration confirming retention of counsel filed by July 1, 2019. RJN Ex. 31. 
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This order did not require “fiill-seope counsel.” On June 19, 2019, Judge Swope signed an order, 
prepared by counsel for Facebook (over the objections of Counsel for Mr. Kramer) finding that Mr. 
Kramer was “dilatory in retaining counsel” and ordering that counsel shall be retained no later than 
June 28, 2019. Olson Deck Ex. 10. This order did not require “full-scope counsel.” 

On July 1, 2019, Mr. Kramer filed a declaration stating Six4Three retained counsel (“New 
Counsel”). RJN Ex. 32. On July 2,2019, New Counsel filed a Notice of Limited Scope Representation 
to defend Six4Three against Facebook’s actions in this collateral proceeding, and a Section 170.6 
Peremptory Challenge of Judge Swope. RJN Exs. 33 & 34. On July 5, 2019, Facebook filed an 
objection to New Counsel’s Section 170.6 Challenge. RJN Ex. 35. On July 9, 2019, Judge Swope 
struck the Section 170.6 Challenge. RJN Ex. 36. On July 12,2019, New Counsel filed a Section 170.3 
Statement of Disqualification (“July 12 Statement”) that expressly “reserve[d] its right to seek 
disqualification for cause pursuant to Code of Civil Procedure § 170.1.” RJN Ex. 37. New Counsel 
erroneously believed the July 12 Statement was required in connection with the pending application 
for a writ of mandate Judge Swope’s Order striking the Section 170.6 Challenge, and New Counsel 
failed to serve the July 12 Statement on Judge Swope, causing Facebook to object to the July 12 
Statement on July 17,2017 and Judge Swope to strike the July 12 Statement on July 19,2019, because 
it“disclose[d] no legal grounds for disqualification” and New Counsel “failed to personally serve the 
Statement on the judge alleged to be disqualified.” RJN Ex. 38 & 39. 

On August 1,2019, Judge Swope signed without modification an order proposed by Facebook 
over Six4Three’s objections that for the very first time required Six4Three to retain “full-scope” 
representation, and further to do so by the August 7, 2019 hearing, or within three business days 
(“August 1 Order”). Olson Deck Ex 11. On August 6, 2019, New Counsel filed a Section 170.1 
Disqualification along with a Section 170.3 Statement (“August 6 Statemenf’) that expressly relied 
upon the August 1 Order as a ground mandating disqualification, as well as an amended Notice of 
Limited Scope Appearance. RJN Exs. 40 & 41. At hearing on August 7, 2019, Facebook requested 
Judge Swope to preside over a briefing schedule on New Counsel’s Section 170.1 Disqualification, 
and Judge Swope ordered Facebook submit its “opposition” to the Section 170.1 Disqualification by 
August 8, 2019, and Six4Three file its “reply” by August 13, 2019. 
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DISCUSSION 

1. Facebook’s Improper “Opposition” to Six4Three’s CCP 170.1 DisqualMcation Must Be 
Stricken as It Is Entirely Settled That Judge Swope Has No Authority to Permit 
Facebook to Participate, and Facebook Has No Right to Participate, in the Proceedings 
at This Stage. 

It is entirely settled that the “only instance in which the statutory scheme appears to allow a 
party to participate in a disqualification dispute is when the challenged judge files an answer denying 
any or all of the allegations contained in a statement of disqualification, and the judge deciding the 
question of disqualification sets the matter for hearing or receives evidence in some other fashion.” 
Hayward v. Superior Court, 2 Cal.App.5th 10, 38 (2016); see also Code of Civ. Proc. § 170.3(c)(6). 
“The statutory scheme places the decision whether to contest the factual basis of a statement 
of disqualification solely in the hands of the challenged judge,” because “a request 
for disqualification is not genuinely a ‘motion’ but.. .a charging document.” Id. 

For this reason, “the determination of a judge’s disqualification is outside the usual law and 
motion procedural rules.” Urias v. Harris Farms, Inc., 234 Cal.App.3d 415, 422 (1991); see also 
Hayward, 2 Cal.App.5th at 38-39 (a party “cannot complain that it was not given an opportunity to 
be heard before the judge was disqualified.”). The plain language of Section 170.3 sets forth a strict 
procedure for a Section 170.1 disqualification. Indeed, the main case cited by Facebook agrees with 
this black letter law. Tri Counties Bank v. Superior Court, 167 Cal.App.4th 1332, 1337 n.3 (2008) 
(“The procedure is different from traditional motion practice. No hearing date is required and there is 
no provision for opposition papers to be filed by the nonobjecting litigants.”). 

Facebook’s “opposition” is really a thinly disguised motion to strike erroneously authorized 
by Judge Swope, the consideration of which is prejudicial to the process established by the Legislature. 
Judge Swope has not yet filed any verified statement or taken any action with respect to the 
disqualification, but Facebook seeks to act as his attorney and improperly feed him arguments. For 
these reasons, it is evident that the improper “opposition” must be stricken, and that Judge Swope 
should not rely on it in any verified statement he may choose to file. ^ 

^ That Facebook successfully baited Judge Swope once again into erring in violation of statutorily 
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2. Six4Three Filed Its Disqualification of Judge Swope at the Earliest Practicable 

Opportunity, and It Cannot Be Stricken for Timeliness. 

It is not disputed that a party must file a Statement of Disqualification “at the earliest 
practicable opportunity after discovery of the facts constituting grounds for disqualification.” Magana 
V. Superior Court, 22 Cal.App.5th 840, 856 (2018). This is precisely what Six4Three did. Six4Three 
could not possibly have filed its Statement of Disqualification any earlier than it did because it was 
without counsel. Following the retention of New Counsel to address the discovery and potential 
sanctions issues in this collateral proceeding, the August 6 Statement was filed. 

a. As an Unrepresented Corporation, Six4Three Had No Ability to File Any Challenge 
Against Judge Swope from November 2018 Until July 2019, Because Judge Swope 
Forced Six4Three’s Former Counsel to Remain in the Case and Refused to Consider 
Their Withdrawal During this Entire Period. 

It is beyond cavil that Six4Three was unrepresented during the time that all of the conduct 
discussed in the August 6 Statement occurred. Immediately upon the filing of Facebook’s November 
26 Ex Parte Application, Judge Swope ordered from the bench that Former Counsel was “not going 
an 5 rwhere.” Olson Deck, Ex. 1 at 52:19-26. Nevertheless, Six4Three and Former Counsel made clear 
that Former Counsel was unable to represent Six4Three and repeated this at every hearing since. See 
Olson Deck, Ex. 1 at 37:9-15. Former Counsel filed Motions to Withdraw shortly thereafter. 

All of the comments and conduct relied upon as grounds for disqualification—including the 
November 30, December 7, March 13, March 15, and May 10 hearings—occurred during the time 
when Six4Three was unrepresented and could not have taken any action relative to these statements. 


mandated procedure is yet another new fact that might lead a reasonable person to doubt Judge 
Swope’s impartiality. Six4Three respectfully requests that the judge who decides upon the 
disqualification admit all of the additional facts set forth in this brief into the record as additional 
grounds upon which disqualification is mandated. Moreover, no further briefing from Facebook may 
permitted with respect to this matter; to allow otherwise risks further prejudicing these matters and 
impairing Six4Three’s constitutional rights to an impartial proceeding. 

Further, Judge Swope ordering an “opposition” followed by a “reply” grants Facebook nearly one- 
third more space to make its arguments which greatly prejudices Six4Three’s rights to oppose its 
effective motion to strike. Remarkably, Facebook’s “opposition” then goes even further to request 
leave to “submit further briefing regarding the factual inaccuracies in Six4Three’s Disqualification 
Memo.” Facebook’s “Opposition,” at 9, n.2. All of this is contrary to law. CJER, Cal. Benchguide: 
Disqualification of Judge (Rev. 2010) § 2:26 Benchguide’^), citing, Garcia v. Superior Court, 156 
CakApp.3d 670, 680 (1984); Benchguide § 2:28. 
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In any event, parties are permitted to cure such procedural defects. Cf. Hollingsworth v. 
Superior Court, 191 Cal.App.3d 22, 25 (1987) (declaration in lieu of verified statement authorized); 
People V St. Andrew, 101 Cal.App.3d 450, 456 (1980) (in context of Section 170.6 challenge, judge 
should permit cure of procedural defects). Facebook was afforded this very opportunity when it filed 
three separate Section 170.6 challenges against Judge Weiner on January 19, January 24, and January 
26, 2018, the first two of which were procedurally deficient and stricken by the Court. At no time did 
the Court ever state that Facebook had somehow waived its right to refile the Section 170.6 challenge 
due to the procedural deficiency in Facebook’s prior filings, and the January 26 challenge was granted 
by the Court. Rather, Facebook’s contorted application of Section 170.3(c)(4) to these facts essentially 
boils down to a requirement that Six4Three must elect whether to file a §170.6 challenge or a §170.1 
disqualification, but that Six4Three is permitted to file both. On Facebook’s view, once Six4Three 
filed one type of challenge, it was automatically time-barred from filing the other. The law places no 
such requirement on Six4Three. Because the July 12 Statement was a nullity, the August 6 Statement 
is the first and only statement properly served in connection with the Section 170.1 Disqualification. 

Second, even if the Court accepts Facebook’s contorted position, the Court’s entry of the 
August 1 Order was the proverbial straw that broke the camel’s back and occurred after the July 12 
Statement. Facebook simply makes up that the Court’s orders prior to August 1 required “full-scope” 
representation. They do not. Thus, a second statement was permissible under Section 170.3(c)(4). 

Third, Facebook claims that the August 6 Statement is procedurally deficient pursuant to 
Section 170.4(b) because (a) it is somehow not verified; (b) it incorporates the facts set forth in 
Six4Three’s Disqualification Memorandum; and (c) it is conclusory. Facebook’s “Opposition,” at 9. 
Again, Facebook gets it wrong on all three counts. The same Benchguide upon which Facebook relies 
for these points makes clear that a declaration under penalty of perjury is sufficient to satisfy the 
verification requirement. Benchguide § 2:25, citing, Urias, 234 Cal.App.3d at 421, n.4; Hollingsworth, 
191 Cal.App.3d, at 25; see also Hayward, 2 Cal.App.5th at 40 n.27. 

It is not disputed that the declaration attached to the Statement of Disqualification was filed 
“under penalty of perjury under the laws of the State of California.” Olson Deck at 5. It is further not 
disputed that the declaration attached to the August 6 Statement attaches all of the facts and evidence 
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in support of mandatory disqualification. Olson Decl. at 4-24. Thus, the allegations are far from 
cohclusory: they cite and attach as exhibits over 21 specific instances that mandate disqualification, 
all as laid out in detail in the Disqualification Memo incorporated into the August 6 Statement. Olson 
Decl. at H 3. j 

Finally, Facebook claims that the accepted practice of attaching and incorporating a 
memorandum of points and law into a declaration is somehow inappropriate in an attempt to distract 
from the plain fact that all of the evidence upon which Six4Three relies in seeking disqualification 
was attached directly to the August 6 Statement and declaration filed under penalty of perjury. This is 
sufficient and neither Facebook nor Judge Swope may pass on “the sufficiency in law or fact of the 
statement of disqualification.” Benchguide § 2:26, citing, Garcia v. Superior Courts 156 Cal.App.3d 


670, 680(1984). 


CONCLUSION 


For the reasons set forth herein, Facebook’s improper “opposition” must be stricken, the 
procedure required under Section 170.3 must be followed, and Six4Three’s Disqualification camiot 
be stricken under any legally cognizable ground. Judge Swope’s options are clearly prescribed. 
Benchguide § 2:28. Instead of pursuing any of the required options under the law. Judge Swope 
effectively asked Facebook to handle this matter for him, yet again leading any reasonable person 


aware of these facts to doubt the appearance of impartiality. 


DATED: August 13,2019 


MACDCfc®.LJ 


]DE2 LLP 


Matthew^ Ol|on 
Attorney/forTlaintiff, 
SIX4TH]B£E, LLC 
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